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NYS  Board of Elections Certifies Two Voting Systems For Use in 2010 Elections
A milestone in the six year saga of the state’s implementation of the federal Help America Vote Act (HAVA) was reached on December 15, 2009, when the NYS Board of Elections voted unanimously to approve two voting systems for use by the voters of New York.  The two systems (1) Dominion Voting Systems Democracy Suite with ImageCast precinct-based scanner, and (2) Election Systems & Software (ES&S) DS200, Unity Suite precinct-based scanner and the AutoMARK Voter Assist Terminal ballot-marking device met the requirements of  NYS statute and regulations, as well as the EAC’s 2005 voluntary voting system guidelines.  The findings of New York’s testing contractors, SysTest and NYSTEC formed the basis for the recommendations by the NYSBOE Elections Operations Unit that formal approval occur.
An accompanying Resolution regarding Remediation of Minor Issues was also adopted.  This Resolution acknowledges that both vendors’ products “contain several findings of non-compliance with provisions of the State Board’s regulations, 9NYCRR Part 6209, that do not affect the ability to use the systems safely and accurately with the recommended compensating controls.”  Both companies are directed, in concert with the NYSBOE, to prepare a schedule for the prompt remediation of these issues. 
In 2007, NYS had contracted with an independent testing lab, SysTest Labs, which would conduct the actual testing of the machines and the services of the NYS Technology Enterprise Corporation (NYSTEC) which would act as an independent security advisor to work with and monitor SysTest.  This exhaustive process met with many obstacles which lengthened the testing process and required the NYSBOE to re-apply to the US DOJ and the Federal District Court to obtain postponement of the Court ordered (Dec. 2007) full implementation for 2008.   The Court required that all polling places must have accessible voting equipment in place for elections in 2008.  However, the BOE had to go back to the Court in June 2009 to request a further postponement.  The Court agreed to postpone full implementation when the BOE proposed an optional pilot program plan for counties for the 2009 elections.  Forty three counties participated and results from those trials of real world application will be valuable in plotting the future full implementation in 2010.  

The December 15th vote paved the way for the five counties which had not previously indicated their machine preference (NYC, Suffolk, Nassau, and Westchester) to place their orders with OGS:  NYC, with over one-half the voters in the state, Nassau and Suffolk Counties with @1 million voters each, and Westchester County with slightly under 1 million voters place unique demands on the vendors for delivery to the state by early summer for acceptance testing before being used for the first time in the NYS gubernatorial Primary in September.  In early January, the NYC BOE voted to purchase the ES&S DS 200 precinct-based scanner, and Nassau County also approved a contract with ES&S (although they had previously purchased the Dominion ImageCast system for the accessibility component).  Suffolk and Westchester counties confirmed their contract with Dominion which had provided their accessibility terminal.  
The Role of the Citizen Election Modernization Advisory Committee (CEMAC)
Under the NYS enabling statute (2007) a Citizen Advisory Committee was created to advise the NYSBOE commissioners about approving the voting machines.  The LWVNYS was represented on the Advisory Committee by Bo Lipari, LWVNYS member and  founder and past Executive Director of New Yorkers for Verified Voting.  Over the past two and one-half years Bo has represented the League in monitoring the certification testing process from his technical perspective as a retired software engineer.  He has been given access to proprietary documents over this period in order to make independent evaluations of the systems and processes which NYS will employ in the implementation.  His expertise and commitment to obtaining the best voting technology available to NYS at the current time was invaluable to the CEMAC and the voters in this state.  The League’s SARA criteria were well served by Bo’s dedication and perseverance.
During the week of December 7, 2009, the New York State Citizen Election Modernization Advisory Committee met to review certification test data results from SysTest and NYSTEC, and to vote on recommending approval of the two voting systems to the four Commissioners of the State Board of Elections.   On December 10, 2009, CEMAC recommended that the commissioners approve the machines for use by a vote of 10 For and 1 Against.  Bo’s was the only negative vote.  His full statement on his decision to vote No can be read on his blog, www.bolipari.com. The Committee’s recommendation was delivered to the four NYSBOE commissioners for their consideration in the decision to approve (or not).  The full transcript of that meeting and vote is on the NYSBOE website www.state.elections.ny.us.  
LWVNYS Testifies at NYS Senate Hearing, November 30, 2009

The following is excerpted from testimony given to the NYS Senate Elections Committee on November 30, in Albany.

League of Women Voters of New York State Polling Place Survey November 2009

For the 2009 General Election the League of Women Voters of NYS conducted an online

survey of our members’ experiences in voting on the new equipment. One Hundred Twenty-One (121)responders from 20 counties participated. Responses have been summarized into broad categories corresponding to the 17 questions on the survey.

Adequacy of Instructions

Overall, 76% of the respondents indicated satisfaction with the adequacy of instructions

they received on how to use the voting machines and fill out the ballot. However, a

number of people expressed concern that they overlooked the reverse side of the ballot

where the propositions were located and recommended that either the ballot and/or the

inspectors alert a voter to review both sides of the ballot.

Marking the Paper Ballot

Many respondents felt that the ballot print was too small and fine and the squares and

circles to be filled in were also too small. Some noted that a square takes more time than

a circle to fill in accurately. The correct type of pens or pencils with the right kind of tip

and a sufficient supply of these tools in the privacy booth was also noted. One person

noted that a magnifying lens could also be provided alternatively to using the BMD.

Some voters noted that there wasn’t adequate lighting in the privacy booth to mark the

ballot and recommended that flashlights be provided if the physical condition of the room

couldn’t be altered.

Privacy Issues

The single most frequently expressed comment concerned privacy issues surrounding the

location of the privacy booths, privacy screens, scanner, and BMD so that privacy is

provided in marking and casting the ballot. Some inspectors as well as voters did not

understand the purpose of the privacy sleeve and how to use it. Inspectors did not

routinely use it with all ballots. Several voters who spoiled ballots wondered about the

privacy procedures for spoiled ballots.

Ballot Scanning

Very few voters in the survey cohort had any problems with the scanning operation.

Some Erie County residents apparently had their ballots rejected several times due to an

unexplained error message which inspectors said had occurred several times earlier. In

one case, after several unsuccessful attempts to scan the ballot two election inspectors

(one Democrat, one Republican) opened up the ballot box and deposited the voter’s paper
ballot inside!

Ballot Marking Device

Generally, the survey respondents were unaware of the location of the ballot marking

device in the polling place and did not observe anyone using it. Several respondents said

they requested information on how to use it but were discouraged from using it by the

election inspectors who were uncomfortable with the procedures for the BMD.

Conclusions for Improving the Voting Process with the New Machines

1. Increased intensive voter education on the new voting process from beginning to

end using the media, printed materials as well as the web is needed for 2010. NYS

has recently received 2008-09 federal HAVA requirements payments of $14

million dollars for voter education and poll worker training. Counties must access

this funding in time to implement for the 2010 elections.

2. Increased signage in the entrance to polling places providing information and

instructions on the ballot marking devices. All inspectors should be trained on

this equipment and should not discourage its use.

3. Revising the paper ballot for maximum usability for the voter will reduce the

number of spoiled ballots and rejection by the scanner. Minimum standards for

lighting and usability in the privacy booth should be examined.

4. Increased attention by the NYS Board of Elections and local boards of elections

to issues of privacy in the polling place, and mandating the use of the privacy

sleeve.

5. Enlarging the pool of trained election inspectors should be a top priority. The

Senate should immediately pass two bills, S1836/Klein and S5172/Dilan which

have already passed the Assembly. The Klein bill would permit split shifts for

inspectors and the Dilan bill would permit 16 and 17 yr. olds to serve as

inspectors. In addition, the Legislature should consider the recommendations of

Marcus Cederquist, Executive Director of the NYC Board of Elections at the

Assembly’s October Hearing on the recruitment of election inspectors. He

recommended that inspectors should receive $100 per day to attend training and

that there should be further incentives to encourage attendance at trainings and

working on election days.

Phase Two of HAVA Now Begins!

You may have thought that our job would be over after the selection of voting machines occurred – True, the advocacy portion is over, but the “in the field” part has just begun.  Leaguers will be needed to educate voters on using the machines and to monitor the voting machines in use in their counties and provide feedback to election administrators and policymakers on how to make the voting experience more user-friendly as well as secure and accurate.  I will be working with our LWVNYS Voter Service Director, Maggie Moehringer, to determine how our materials and media plans can assist you in your communities to provide useful and informative information to the voters.
Legislation
Legislation from the 2009 legislative session will be re-introduced very soon and we will renew our efforts to pass the absentee ballot application revision bill as well as others.

We expect that there will be some legislation recommended by the NYS BOE and the NYS Election Commissioners Association for consideration also.  I will be attending the NYS Election Commissioners Association winter meeting in Albany on January 25-26 and will learn more about their legislative agenda and opportunitities for the League to work with the local boards on helping voters in this introductory year for the new machines.
Thank You for all you do for the voters of New York and keep on truckin’!
Aimee

